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.1"3 CIIda', OIl me dIlcislclll to JIIIplcmazt i.alriLA.TA cII1izIc pIdty ill Micl!ipL .b
IDIIJIIt of .. JIlfor.._.1a tppIOprl88 10 .... O>um'mA' .., .,... '.

4ft.m l·,do.b.-l • , fbJIlD4 ClD'IDplere nc&d. JIJIIDy,,,,,,, arE will lOt be
IffecIId by ~"'. ,.it...... Ibe OM hi.. ear- db tile sa« dw ew
proceedlDl sbo1d4 tie \DId 1G lICIbIiIIl. o'MIUpolicy"waaJ4 -1W1,. U) GTE... . , ..

III Ja Pebn.y 24, 1"4 opblkm ~ 0ftIK ~dIr tw ~, flO lSC _., opiaId ..
AmId1Idl'J a:P pIVPOMllII4 odacr ...MMopawa1I 1ntJ. 'M dt_ .. taD -.om,....cnD
IDdIIItr}' wtdcb maD 1& _llr.,,, 1M PIC 11)" 'lIP wwd tmpt_ fl'. taent.ATA dIaUq
~ III Older lID illsantm-. r.&cd..~1Il_pabUc ara.t. ,

[I'JIe Cmm;..fc. la penUded tbIt Amfri •• o.,,,*, JIIzI1 !'JIll
alpificad1I1rm"umre ofCW4'ftdoaad. far cbIItp.
A1tboup 1M c:o-taiaIl 'CeCC'I"h.....pia will ""10 """"tl ....., iE
II .......... JIIObIblt. 11M tba aau \iii'" 'Ill .. ·.... ;;m..'nJredone
iDd\JICrY ad • an fteribJ. IIPI..,. ..ling" ..*' $r. will ,I,·, n4;y
obtaill ft1iaf from 111 m-LATA r...... If...... lie Qt." .. Plat ...
IbeD. A:aiaiIDdL JlJ&1--Nlief.....ak faaI orp1a Il'MklttpnBell. tD
& poddcm to afferlaWl.ATA IDD aeniI:ct ..dallZC1'*-'t oSIr Iaa:aLATA dWiDg
pam,. 1be lewd pi... fteldril aae to ClIist.

•••
1'be ConmIsstaa ja also &WIn of..__ dmiopmee'tI tb&t IDI'1ICCe1ea1.e

_ imapit11b.o dIb-...ellmiMtIDs tbe ildlrLA.T~~QIS, ~ emnple, em
NOYIIDbcr 23, 1999,~ Joim D. DIaIeU ....... Ia .. UJLirId S-.
sOaK of llapns I' epiva a biU .. woold. lift .. IW1 nPDl1lg1cIiDB ClOq)uUcs "
relief from IOZDt ot tbt IDtirzuIt c:oDlGlt dIc:nI'. liDHNt"t'.' 1'tIUictioaI, _
aDOwm, cba imo the IDIaLATA toJlIllll'lr.c. AdcCWoal11, lID. , Dau... 1. 1H3
urn~ AwaDclL IDIXNDCCIll dw it W~61 UIIiII4 _ Dc:pInmast
of JUlIet. to WNW~ of tho -.=t.ATA.~ • eat Ie .. ofli:c 10DI
cliaDlla .w:e &lid« a WI of Ju CUtmlllla PInt PIa in DUnod. btP"'. iIl-l1
1995. 1'hI1 pr;ea ret4r&sa also jndlt;" ...ot1ler ... caaJd be Idded to the uial cmr
dme. It .. _ 1I(IUIy _ rrponed ill abe IIIIdia..Ma pi-. to bWJ41OC1l fibez
ot=c ..oa:s ta .. DIlb1l'a 20 1cpIt c:iEieI i:lr GIl pupae of 'I"I'.iq iUlocIl
nt.enp __ ~ deYe1oJ"'*tZtts at die Dad,,"aJ.IIftJ nlea_idly cit..
'Cleo ",'.foeti....il,' t"



,

lIltQ"!if hE..... 'til .M OIly ODI prt ofdllt nMltl'a. s II~ - die
CtmnD'nlOl1l1b"» E.,. ... II) ....'_IDCrItATA dIIIbrc pd.y. SO taltee
plRldpcta..P:lflme~~~ooal.-l pI&JItI&lcl

. ~. \be o-m"!"l..~ ...·tltrltATA dill. pIdry Ja...,.
for ddiw 0 ...,~D!.m.II:a:.. Ittlla dre paW;.....

Tbc PSC..Ii, -. .. to q,i-lbitdUe is: cd'·..="'.wm_bt~
imp...... IboIId ax be cf.tIIared .., ii'1~ I, 1M. ... If -.s.l poIIqGabrIKw IiaC
~ tbe CIU'II!DI bUd ATA nItIfc:cIoII • Vv:bfpn.Bell" GTE by dalttille:

. .....
. .... ta& OnmMjMiCllD ftDdI,.... ialraLAt'A dWiDI J. IIIaaId be

illlpl_ed .:... Mloblpn Jell all CJ1'B _ ••a'i«' IDd ItIdy • fC'CMde
tnrni-ATA toD aenk:c, .. .-0 ... tII&J..., 1. 1116. t1te OUdm '.101L fa of 1111
YIMr duI 1IdI ..iIa ICdkIri • awzopria __ wa. ad ATIlr'.
PosiIioD 1bIt tIIIrI1ATA cIIJiDI ,.my h sm.., ........... «, lad ....
MiM_IeU'.. cmr,. IDd NECA'S~1bIC die (\')8HE8ih,.... CbaDld 00'" WI)

defer: implan ,lIpm fa • Iller... It. • .,.....,~ IIIIIIr' 4TAn&fII~
1a. the lite faI:IIre. \be Hfe&s of COIIIfMIsieJa. CIIl Ibo be~ _ IMI'I1
mpdza in e.e .. ta=e. JIowMIr, if fIdInl~ CUZIIiaue 11) impoIe
~ apism plRiciJ'CIoD. ill • die Bell ID4 om opcnrlIIc
COIDpIDiII, .QA,;.",j,,, I) potIpOle ";'1 i«llthe .., bID III GIber 1M. CD BD
10Ipt .. jaPri&4, on-*' cUIr Q'*'l"CIdw -m1_ of AJz. 179 ID1 IDcIaablg
p~ tor en pHi"... eZIr7 .. lOfC'.~ yma OIQ' .1~
buis, IDIftI~TAcb'inipay em aD IoDctr be.w.,c.

9 1be 0Idu>'''"I F'DS,. applied cm1y tID M"lC!ItiJm leU tid .. odIIr ftIiaal JId1opa'" COIZIpmia. ,1f.GTE is U)~ a.lA.TA IDIl~ 11: JIIDIt tab the
DlC"scy.. to obcaizLxe&ffnml1bat tii1lia:iDA.

,~, die JlSC onIered"" ,tfftGfialrll.ATA clilUDgpadt.r ill Micbipn .'-M""".
BenTel~ Compur ad G'I'S NoftIlID1lotponrm are!!!Cbndlld.'ab~ 10 PtvvIdt ilarUTA
al MrYice, b\u lID~ ...JIIIIIfJ 1, 1996,· no PIC Ilso .u1illte4 I tIIk...fl. oat*
YIriou iuDa iII901wd .. illlplmuJte1bePSC's _iaion

ODe C?IJI'""n,,-- t·u• ., • die ~'. ;"luD ll of & JIIIIII)' 1. 19M d""DDt fbr
~ fmnLATA &1iq pma." N~widldle ,...jpdpr ofcb.e~'. dIc:iIjoa.

.Nicbfpa leD cd GTE p""'iriNlid tor ftheIz'iaIlDd MlICDI~fit tie He'. F*'ary 24,
1994 orde, but tbIlir peritinDs wen dIIded by 1he PSC iD • opIaI.oa ID4 cmItr .. J1IIy 19. 1994.
1bI PSC IDIjority MPO flO II» objeaIicD 10 .. '''' I, 19M Jl:!rJementIfinu dedile_ ill
overaU failure 10 mate bnpI I.·"~ a:pa -lII""i"c of in'rd ATA.1It 'Y.....,
me c:baD&es in _ tel«'Onimirrieedou CIlYirDJuDeal lams PU lAed .. PSC to 1GClIII OD .
hettrec IzInLATA diaIq puity a4 iDr.ed.ATA rtUIt IIIl! lilt the pIIb1ic mdi:Cite
competitioA I'eII&Irs coati.'..of.~ cIiIUDI~mweae 10 tilepubUc Qstrn&t

The ..., 23. 1J93 en.. dtftEim imp1enw."I. of aftIJiq parity at
__ M MfdIipl JeIl_ am JDIY be a a~ dlsldwutlje beaus• ., lEe

preclvded f:ftnsl PlfticipIDDc ill dre lDad.ATA ...... bat 1be Co=:aiasioal did IItJt

~
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. .-
eablfIh II '.... Jiat' bICw_ ..a.ATA ctlalllc padty ad -.uTA nlill.
~, die Coaah'iaD .-Ie a oolZllOdOJ IarnLATA dIIItDa parity a4
ilarLATA relief ~pab1k poIky ratOU. Bow..., me..UPOJl wbJch
**reuou bIMd ed•. ," .

til .. ""1 ~ IJ94 order COID"'iMkm .... U ~'.
0-0.... Pim Plu~ ..... die of c """"'Ga~ comeqUlllCly•
•ipI!. cbe .... ~..... 1111 commiPlOll WII~ Iblt • II problbla. JiveD
dae11lpid~of....1l••a.... IDdIIIKy.....Iaiblarepillcry
eavbDInIat. .. A.aA1Ieda wI1 lIIa-ty __ fIUIf baa III iDIId.ATA
nswtcr:lollS tid.- \IIIIdIf .. OJAQm a Pint PIa or ...._ farm or p1m. As.
result. the CnrnmIu'c-..s _If Mlchlp"1IeU II a. posiriaD ~ offiIIr IDII:rLATA
coli .-val lm *' !XCI caa o&r iDInLA'fA •...., JIrity, 1IaI ... of
o,...itim will e:u.,a~. no. ·_IN , • well U JICiIDr
~ • die fedInI kvtI, .. it ..... dill __ tbt WraLATA
dIIIlDI pay. M. __ of__ pablic policy, tile 02 's"""" b fildial,......,tI»...,.....,lmotJDnLATA cIIIIm, ,adtylO n&cl1Ujor dMlop...
11 1M lei. iil"lIkIt'. cvJrvr "-. .

. ..

1bInIfDn. _a, to' Voila BIll'. lid CITI'I amrtD'km. wbedler
~ obIIIIIlIIIrtoATA niWby JIIIIIAEY I, 1",wu DOt die OOIIIIOIliq 1II=r i:D
~ .. -.uTA cIttUIa park)' IIDdd be impl...., ne C1mIIIIIiDIl
lped&aUy ....... if....poI~ CO'IdIIIo 10 iIIIpoIe IIMricdaDI ap!Dsl
pIl'IieipMoa iD OM __ CIID tbo Bell IDd GTE opel CIClfJiIl*les, c:onriniq tI)

P*PODO wmpccilive"" _1Il._IDIdIMs.. 1O hjudlecl. T21enfore.
De CommjaloD. decided 1D lItJbIilh I apeatfIc _'-Mm cia t.JINd 011 1M policy
of AI;t. 1'79 fmBbaa coaapedIioa. Ia ~iD& 10, .. Ccnad-ilm CODdwIed tbc
innLATA 4\1lq s-tY1l _try far elfecdye caacr«tdoa*'~Y. It 1£
La ..public..... implicit ill the fiDdiq is dlt CO'DClIIIIDD tIdt tbe curran lP'nacr
iD. whic:b iDaaLATA 1DJl.-vke is pmoidat does..pr__6ctive~ Dd.,
~f•• It • .twa. to tilt public 1zIeteft to nnjnaaia till: lIaS quo.

1'be PSC _om, aIJo ftdecIId aapmeIla Ibat ...... .apJClDellfation of imraLATA diaUD&
pirie)- ill Micbipn prim to federal m-LATA relit( will baYe CItIItfOPbIC ecoJlOllliceo~ b
CiTE ad t..tlch1pD BeD: .

De eoa.. ia DDt pcnulded Cba lIIpIe rtw of iDlraLATA d11lm.c
,.my wW lIIuJt bI~qU:~ to ......, 8III ad 01'1. A11IIoaP tbe
Comminioll ftlCOIDIr.ed, ill ,ttnIry 23, 19'3 ordIr...NIsbiIID IMil lid GTE
-, apaiuM Iou JJl toIJ ~.... if bmLATA diIUDI p8rity U
impl.._ the Co"",,",aiOll dDes IOC believe dut.. COiiipiiif wm lore lOOS of
ks IDll bUUlas, .... lIIIrodIaocioa of 11ft ICY. will _ tID .... IDd, Dr tbat
tile lID" tIl_m",·'" iabItrucaue will fIIll(*t. ".evicIaa demoIIIInIed
Chat 1boIe clairD& ... b..s 011 WGIIt calC 8: ... III fc, om'. witDIa. JetfrcIy
C. JCiNeIl.1dl:DJw1cdpd _ it isare__... too __... SA aOOIIJ*BM mtrbt.
lrIidlilll' JW1 alii cr:rz wW .. 100. ~..WATS ad 100 acrYice if tmnLATA
dlllizzC parity is iIIIpI .-L'(5 n. f23.) Plana"... _ Cc-aiMb..ec
MidUpa &eU, in ,....., ..~y IUdI ......-s clIiD repntlq the
poIIIIIiaIloa of ....... Ta.11Iff'J ..... WIlliam Celio,~ .... fIct ...
i?r,.en, M"IChipD BcU bas '- predicdIJ dire ClC'aI.... It.. ~mmiIs'OJl~
I panJealaracUoa. However, Cbe v«y oppel. bas 0CGIIrnll. Mr. Celio ItIIed:

-7.
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....Na's compJ_.. aldlDlllll7 ed or*..... a-~. compJeW..II -

.. pN"wid. lor tIIa en- of • emrt" ...!lID tso J7G'Uc 1181." ae'••_ d \J I
2IQS(Z.). W.... udshl~ CNt of NCr5 COIIIf1Dt _ - laue of ..........11'"
lId:raLATA ctialiDI~ Ilh«I0 ~ .. pablk: I • ... JIi&IPOM ot • 205(2) ...
pcopcty nbcd.~ ill ff 25 _ 6'J of die oomp1aiM, IIDd wlallt aPSewl.."'" cIMl'F~
Ma', oomp" it spemtbIIy .. ilMld JuritlIfcdou to~ tile f 8(1)'" W.1iDd .olD'
~ wtIb b fSC ...... iL1 1Dtbor., 1IIdK • 2O:5CJ) II • COl! «I of a COlli" e..
a-odoll 205(1)~ n6n ., .. PSC". IIIdIarI&J • ~WuUdl- a4 1'1101" ......... •
1lfa1'eCrY«. IE ia -Ia;e 'stiNe iJr 1Mrac tD -Wtlh broIlt ralls IIId palicIeI til tho«Ii'. of. .
~.. eau PftlC"'. ,s.WI.0- MIga.&rIIt 110.

IV

We nitCI J&b1pn Btl",. -iCiillliii& U ...... tC .. pabUc .... czi&edoA of I
205~>' u~ .". .. ne, ia 10 VIP' 114~ • 10 co'" 1Il1IICQiIIIt1t''I'em1
del.....ofkllslldWpoww. or u tbeczl&ldallJau Me....u,.W.., tilnc·...case.
OI6II:rilY. i foar-6=r _ ta aed to d g "me ......... ."..••i dlldllla':'D'"adGt*clk.. .
da'ae. of III""'.,pont. PDt,"1et III qaeatcm..)I did IS a.... _ ilia~m
qa••• 1IIaIt.~ ida..lID tba ......~ tbe "i fanlllaoa1d lie • nit *'Ib1y
pnaiIe 15 ... tabject m.- E or pIl1IdIL ~ if ,.0&1. daa.....be ...MII ..
..,.YIlld, c:oufeubc ....j" -1eF'1~..6cndoIIr1. a __ay, lillllgrity. 1.11&.
til--.....-pmclIII E.I.,~"Gt!!£'f" tabUs!rMq= 161
Mk:h Apsl 5'06, 510; 411 NW24 (UI7). 1'1 dID C9 Wk:h ." 0'87).

~ tie PSCOs iDqiel:lt1011 of Ihe ~I.c ...... 1UIDdarcl of f -~) ...".
wiIh • l'IIIODIblo u..ptcCol of Al:t 1'79 ... whole, inw"",* • me PiC coaaauaed die -..uc
..fISt- IIIIId;ri~ 1D 6e overI1l lOll of At#, 1" 110 1==* eIIIdYe ClHIIf"'idml ill
1MI=QMiIti'up'wjon 1rt\'kIs. Ia dDs repn!, til. PSC bas fIOPIr1Y ftlId _II1I:I8 in 0'11_ ........
r-netnder of.. _ CD Jive co.. to 1ba -public jgM.' "II'L III fbdIIc tbar imp... -." or
iDIft1..ATA cUaI.1Dc pclty is isl dI6paDUc9._~ me PSC 4i4 aotlpplJ • wWIy artdIzlrJ IIDdaI1 of
tb6 "pUlic ....... ftIW 1IPft io~ of .. iCdDZl wou14 _ line dID~,
iaa4wt in a ~ive tIIecomnnm'rGms mlt\d '1rIU weUIIII ., disqree widl till 'SCI
cleIE:I''''edoD .uti. ialnLATA 41IIiDg parJI.yWpa to fDIW:r & ClODI,PIdIiYe merklcP*,=
~ daIz 1ppIIJ.a....tit I:IMSbaI facIs ad IfJ\IIIWts ID APPOJtdIC poa:!iiOAIZl dID ,...~
co ladbte tM *e' pa!&'. __• in coq«idOllla """"m, wJddL CIII. be ob,IecIml)'~
__1IIIIl & Y!d\111D01]l1aoa1----- cmnpt. ,

• T1IrrIiBr 10 .... IIClOJId &caor oftbe lISt, wen- ClOIAI:dy.... bcDId cr. trill .....
baed ... PlbUc~ oaav ~, or DOC! F'b,. ..~ UI4 ill die.. of pabliG 1IIIiIh
~ 'DIi5. clue • Ill. wide rial. of di.aa«iGA adIIfIIy ICCiOI'dIIl tD """""~ 'IiPI .11 rKi
ill ..pablk1llilltlel CO''Im See. I.Co, IAg ProvI4Fgm. 203 Widl App 7f:I1, 729; 51. MW2d
471 (1tH). III dlIs~ ItIC(QinmrnD of -jut ..-.""Ibltl or caIdidoIs ilL .. "pBc
ima..l1

_ u ...=ably pncbe • tile lab.... pewits. See fT"!', II1II_ 5100-
511. 'Whecc,. JIem. .. pl"itanla trelpPliect in uaordaot widt tilt ,.,. _ pap•• of
Ibe leplaioD. tD wbicIl dIey 1ppW, Iada ItIIldar$ lie DGt1iDt.Olli'''"IIoDI1_wse of"9=_.'
dele-= ofJecjslativepow". ~!!Pnl -_rem' Qppaay"11'!W!n. )19 US 190; " S
Q 997; 1'11. Ed J..W4 (1St43)•

...... ..CIlIftl fIaDr rJf die 18ft. die PSC IIPPCIO 10 .,. pa:JPel'lY c:oustraed .. -,U1ic:
...- stI8dacd IS ,"",1,,'»1 0111)' 1he carcII6 of D~ power 10 IIbnm.,. ·iA
~ will its 0TtaIl~ ad pmpate&, ..... GIll & wbD"lIat of MIw or'

..10-
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'-
arblU'lr)' pow«. w. ftDd k v .....ary CD Idd • Itm'd"I CIO~ +1 'WiII
~ fn= sIl' scope of *.~ u WicbipD Bell..... ~~ '!
tiiMpCiDIl would tppeIt 11> do I" ill \tie WI)' of IdcltJIf dlrily Of~ to III publle~
lD'"d&fcl..

- '~'lor 1M~ IIDIl ftDI1 fIcIor of_ tell, of...,....1PPtC to " &J1)'
..tied here wtlIre all ia*K-.! ,.... I1roIUd GJIPCIUdet" a-. dae ..... 111 I
~~ease~, bold. iIl ......dDce wIIh tb. requin"..of ,2QS.~, J!!ID.

We an~ by~ 8eU·la.__" .... NC'" ..., 21. 1"3 ..... cncr
lid ......., DD1k:e 01 bMrtIa IftWlllYlly...-s ....... BIll _ tMlie¥1DI dY& 1be PSC WO\Il4
.. coDSidedDl oaIy .J..-Idoll of lntraLATA. dlaJlAI ....- -sf ad ..... Ibe..LATA nIIW
aq..-d by MicbIl-ItJI'...._ campuy is jl1DIId 'Y 1IdetI11U1bor".

N DI:ICId by" PIC iri Irala&)' 19. 1994 order cIfDJ'iDc reIIIIrbJa... PIC did ,laiDly ....
III hi Nay 21. 1993 fIIDIIIll ardIr -' 01-." Ibe fUllt*I of allowlDc farIba'
developlDellltof" -.ant.. to .aIow1be fSC 10 ·r • """'""_. WIlDe. $I
pse ieftIaed to m.... Ma' co...... 11 plliDJ)' ~5c.I' _Ita pnMaaa ~""OG'"
impI~of IDCrILATA diIUII pdf pumat to I -(Z) 01....*"".. da6md 1IIId1 •
Iltfl' time, clue ill pIl't to Ole imld.ATA zllillll'ictiuDl 'mpaeed ...MJda" Bd1 _ m by IedetIl
IUDoritica. .... (taD of whicll tile He waaIcl IIdaaItIIJ .~. ... &zther
dtMIIopmmt of1hc recorcl. IA1IIIJ tile PIC·, ., .,.....CldOA of IanlATA diIUDI
pItlty -it ......." federal izItIrLA1'A reUr:I fa p'D'Id tit be ave 01. • Iwlkadon of die
isnes 10 be resYIl1aIIed l'IIber tbD • ..., ~ PSC'alUlbarlcy CD IaUy ncouidcr
die milia. W. ftDIl cilia to be .,.ahlly c1.- ., OM CIGDIidIn.. fIc&....PIC iDdteM ill bodl
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GTE NOM, Inc. v MPSC; Michigan Bell v MPSC

Docket # 177802 &. 177886

L.C. ,

ORDER

U-I0138

The Coon orders that the motion to dismiss is DENIED.

Joel P. Hoekstm

Presiding Judge

Harold Hood
Daphne Means Curtis

Judges

Judge Curtis did nOl participate.

A troe copy entered and certified by Ella Williams. Chief Clerk. on

JAN 121996

"Date



Ameritcch Michfpn v MPSC

Docket # 184718

L.C.' 00010]38

..
ORDF.R

. -------..-...

Robe" P. Youn.. Jr.
Presidina JUdae

Jane E. Markey

Donald A. Teeple

ludaca

The Court orders that the motion 10 dismiSl pursuant to MCR 7.211(CX2) js DENJED.

" true copy entered and ceztified by F.lla WiJll3ms. Chief ClerJe. on

lL4< Lito: '! _ ), -
ChiefCferk



AmentOGh MiGhiSU v MPSC

Docket~ and 116602

L.C.I 00010138 and 00010138

ORDER

.-_ ..

~~"

R.obert P. Youns. lr. r'ttl.U
Presiding Judie -t~

Jlne E. Markey

Donald A. Teeple

Judgca

The Coun orders that the motiull to Ole aaupplcmcnlAJ briefis GRANTED.

-. -...

A[ruG copy entered Ind cudfled hy En. Willi.mII, Cbl.f Clerk, on



UNITED STATES DISTR!CT COUR'!'
WESTERN DIS'I'Rlcr OF MlCEIc;;..N

SOUTHERN OIVISION

AMERIttC::-i MIC:·UGA.~, INC.,
a Michigan Co:-;ora~ion,.

Plaintiff,

~:, "'. '; ':'l
,. "" ~-

.•....

~
,., ;
,: ..' .;
, , •• 0

\ \

v.
EON. ROBERT HOLMES BELL

JOHN G. STRAND. DAVID A. SVANDA
and JOHN C. S~~,

Oefendancs.

--------------_/
ORDER OF ABSTENTiON

In accorcance wich the opinion eneered this daeei

IT IS ~y ORDERED that: this Court shall abseain from this

mat.t.er;

IT IS FOR~~ ORDERED that Plaintiff Ameritech Michigan,

Inc.'s Motion for P~eliminary Injunction against enforcement of

t:he June 26, 1996, Order of the Michigan Public Service

Commission is DENIED as moot:.

/7 .. k'( ./ ~ iJ /; ..' ~

~fJv/l! ----
ROBERT HOIa'lES BELL
tmIT!:D STATES DISTRICT J1JOGE

APPENDIX 18
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u~ITED STATES D!STR~CT COURT
W'ES'I'=:RN DISTIlrC OF MICH!GAN

. SO~RN D!V!S~ON
- ... ,.11II\., . F"_________________ • ' • ., J - t 1"'7~: ~~

AMERI'!'ECH MICH!GA.~, INC.,
a Michigan Corporation,

Plaintiff,

..
\' ~.': :.;;:

:· .• Vlt~ .~
\~,..

v.

JOHN G. S~~, OAVZD A. SV~~A

and JOHN C. SzmA,

Case No. 5:9S-CV-166

~ON. ROBER'! EOL.'tES BELL

De fendam: s .
.....;...---------- 1

OPINION

Before the co~r~ is a motion by .~ericech Michigan

(Ameritech) seeking a preli~i~ary i:junccion against enforcement

of the June 26, 1996, Order of the Mic:i~an Public Service

Commission (Commission). The defeneants are i~dividual members

of the commission. The June 26 Order rei:stated four previous

Commission Orders whi~h required Ameritech to implement

intraLATA dialing parity and set oue an i~leme::1tation schedule.1.

Amerieech claims it is entitled to a preliminary injunction

against the enforcement o~ the Commission's June 26 Order Qn the

basis that (l) the Commission's Order was preempted by the

Federal Telecommunications Act ~d (2) .~eritech has a

constitutionally protected libe~y interest in having §312 of the

Michigan Telecommunications Act (MTA) interpreted in i~s favor.

~ The Commission'S Orders of February 24. 1994 and July
19, 1994 required the implemen~aeion of dialing parity, whi.le the
Commission's Orders of March 10, l'9S and June 5, l"S included .-.
~rovisions fQr imtllemeneation of c!iali:a oar:'tv. ,,\'". - - . .



On July 9. 1996, Amer~:ech filed a mocion for scay, mocion

for rehearing, and a motion for reopeni~; of the record wich the

Commission. On Oc:ober 7, 1996, che Commission issued an Order

denying all th=ee of ~eri:ech's mo:ions. On Octo~er 11, 1996,

Ameritech filed a moc~cn for ~empo=ary restraining or~er, order

to show cause and preliminary i~junction with this Court. On the

same cay, this Court cenied Americech's motion for a temporary

restraining order. This Court also sec a preliminary injunction

hearing for October 19, 1996. At :he October 18 hearing, the

Court denied AT&~ anc MC!'s motions to ~ntervene bue sraneed them

ami~~s curiae status with the abili:y to tile briefs and provide

oral arguments a: :he discretion of the Cou~.

Background

Before setti:g cut the pa~icular facts of this case, it is

necessary to explai~ the historical cont~ in which it arises.

In ~anuary 1982, AT.T and the Bell Ope=ati~g Companies (SOCs),

including Michigan Bell, entered a settlement agreement, a

"Modified Final Judgment- (MFJl, in an anti-t=ust action brought

by the United States against AT&T and t~e SOCs. The settlement

was approved by the federal court in CIl1i. ted sea tes v. Amer.icazz

Telepbone and Telegrapb Co., 552 F.Supp. 131 (O.D.C. 1982) u~'d.

sub nom. Maryland v. United States, 460 0'.5. 1001 (1.983). Since

the se~element, Michigan Bell has begun doing business under che

name of Aizaeritech Michigan. The setele~ent inclucied the

establishment of LATAs, local access and transpore areas which

are similar in size and locaeiQn to area. codes. tJnder :.he

2



settlement, ~he soes, incluciing Michigan 3e11, were pronibi:ed

f~om ~rovidinq interLATA long distance servioes, long distance

services between LATAs. Examples of c=mpanies which 9rovicie

inte~LATA toll services, someti~es called i~ter-exc~ge

car~iers, include AT~T and MCl.

!ntraLATA toll services are long ciistance services withi~ a

LATA. Amerieech has had a monopoly on a significant par:. of

int~aLAT~ toll services i~ Michigan. When a customer of one of

the interLATA service proviciers makes a long distance call ~i:~in

a LATA, .~eri:ech handles :~e call unless the customer dials

seve~al ext~a ~igits or an acoess coCe. !ntraLATA dialing parity

refers to t~e ability of custOmers of teleco~icationco~anies

other than the -dial-1 ft toll prOVider, i.e., Ameriteoh, to make a

toll call without having to dial an acoess code or extra digits.

The Federal Telecommunications Act

Ameritec~ olaims that the rederal Telecommunications Ac~

preempts the June 26, 1996, Commission Order requiring Ameritecn

to implement intraLATA dialing parity . The Federal

Telecommunications Act contains provisions concerning the Sell

operat~g companies. Sec:icn 271(e) seaees:

(2) IneraLATA toll dialing parity

(AJ Prons ion required. A Bell operating company
granted authcrit:y to prOVide interLATA services UDder
suCsection Cd) of this section si1a.ll provide "i11traLAXA
toll dialing parity throughout that State coincident
with its exercise of'auehQrity.

Ca) Limi:acion. Except for sinqle~LATA States and
States c:at have issued an order ~ Oecember 19, 1995,
requi:inc; a Bell operat:':1g ocrapany ~:) implement
intraLATA toll dialing parity, a State may not ~re

3



a Bell operat~ng c~mpany to implement intraLATA toll
dialing parity in that State before a Sell operating
company has been granted authority under this section
to provide interLATA services orisinating in that State
or before 3 years after February a, 1995, whichever is, .ear_1.er ....

47 O.S.C. § 271(c) (2) (Al &: (S).

The exception in t~e statute was a result of the 3reaux-

LeahY'amendme~t, which was explained by Senacor Leahy:

Without this amendment, S. 652 would have
prohibite~ all States from orderir.g a Sell operating
company to provide dialing parity for in-State toll
calls before the company is authorized to provide long­
distance service in that area ...

In addi:ion, as introduce~, the bill rollea back the
actions of lO States that have already ordered local
telephone companies to provide dialing pariey for
in-State toll calls.

The lO States that would have had to undo their diali::1g
parity requirements are: Illinois, Wyoming, Wisconsin,
Michigan. Florida. Connecticut. Georsia,
Kentucky, Minnesota, and New York.

These States recognizethac dialing parity is a key to
healthy competition for in-State toll calls.

They should not be second-guesse<1 and preempted on the
Federal level ....

58349 Congressional Record, Senate June 14, lS95.

Michigan Tel.ecohiiu'JD; cae.1cms Act

Ameritech claims that ehe 1995 amendments to Michigan

Telec~cationsAct, MCL 48•. 2201 ec seq., superseded Che feur

previous Orders of the Commission, which required intraLATA

dialing parity. Ameritech fur1:her clailnS t.hat because the Orders

we~e superseded. the Federal Teleco~ca~ions~ preempts the

June 26, lS96 Co~ssion Order.



On a number of occasions, tne C~mm~ssion has addressed the

issue of incraLAtA dialing parity i~ Mic~igan. On Dece~er 21,

1969, che Commission found that -the 'lOxxx' dialing ar~angemen~

provided the IXCs (inte~-exchange ca~riers] with 'equal access'

co G~'s and Michigan Bell's local exchange nec~ork as required

by fecie~al au~horities.H GTE Nor~~ v. Public Service Commission,

21: Mich. App. 137, 141 (i996). On July 31, 1992, Mel filed a

complaint with the Commission, in which they sought an order

di=ecci~q Ameritech and GTE to imple~e~t intraLATA dialing

pa::ity. On February 23, 1993, the Commission dismissed MeI's

complain~ and defer::ed ccr~ideration of ~aether the Commission

should implement dialing pari:::y until some future time. Id. a~

144. On May 21, 1993, the Commission reopened the issue of

incraLA'!A dialing parity. Id. at 145. After a number of

heari~gs over this issue and inpu~ :::om Michigan Bell. GTE, Mel,

A7&T, Litel, the Michigan Exchange ~iers Association, and

Attorney General Frank Kelley, on February 24, 1994, the

Commission issued an opinion and order which $~a~ed;

• (1] he Commission finds chac incraLATA dialing pari~y

is necessary for effeccive ccmpeeieion an~, therefore,
it is in the public: interes~. Furt:her, the Commission
finds thac incraLATA dialinq pari~y sbculc1 be
implemented when Mic:higan Bell and GtE are autbcrized
and=eady to provide in~erLAr.A toll servic:e, buc no
la~er than January 1, 1996 .... [I]f federal policy
makers con~inue to impose rescriccion8 a9ainse
par~i~ipa~ion in one market on the Sell ana GTE
operating companies, CQUCinUiDg to postpone c:ompe~itive

entry into all 'ocher markees can no longer be
juscified. Given the clear competitive maneates of Act
179 and ~creasing pressure for ccmpecitive entry into
marke~s preViously served only on a mcnopoliscic "basis,
incraLATA dialing parity ~an no longer 1:3e delayea."

. 5



February 24, 1994 Opinion at. '!2, ~3. The opinion furcher scaced,

-a cask force should ba established co work oue the procedure Eo~

che IXCs (inter-exchange carri2rsJ to be in position to fully ~~ci

fairly compece in the intraLATA toll market. M A July 19, 199'!

Commission Order deni20 GTE and Michigan gell's mocion for

rehearins and reconsideration of the February 24. 1994 Order.

GTE North and Michigan Bell appealed t~e February 24, 1994

and July 19, 1994 Orders of the Commission. In GTE Nor~ v.

Public Service Commission. 215 Mich. App. 137 (1996). the Court.

of Appeals upheld the Commission'S Oreers. The Court. ruled cr~:

the Commission had the stat.ucory authority to implement intraLATA

dialing parity. Id. at. l53, 154. The Court also ruled thac the

Commission had followed proper procedures in the case. Id. at

156, 151. With respecc to Ameritecn's challenqe to the merics of

the Commission decision, ~e court st.aced -the PSC was required

to make a judgment call based upon the various pros and cons of

requirins implemencation of intraLATA dialing parity by date

cer:ai~, regardless of whether federal interLATA relief is

granced, or instead deferring i=plementation indefinitely to

await further action by federal policy makers ccncerui..ng the

issue of ineer~T.A relief.' In ics February 24 aDd July 19. 1994,

opinions, the PSC majority idancified cogene reasons for

preferring the former situation co the latter.· Id. at 15'. 'l'b.i.s

decision was not appealed by GTE or Michigan Bell.



On March lO, 1995, the Commissior. :ssueci anoehe~ Opinion and

order in response to the Reporc of the Jialinq Parity Task Force,

which was submicced to the Commission en Sepcember 23, 1994. The

Commission seaeed chat ineraLATA ciali=c oari~v should be- - .
implemeneed on a -flash-eue n basis, all offices in unison racher

than as soon as conversion was possible ae an individual office,

by January 1, 1996. March lO, 1995 Opi~ion ae 14-15. The

Commission also denied ~~e~ieech's re~est to delay int=aLATA

parity uneil January l, 1997. Id. at 15,l7. With regard to

offices er~t co ~ot convert accorciing :~ the seated schedule, the

Commission found that there should be a 55% disceune on access

charges in those offices Id. at 20. The Commission fu~her

seaced :hac Amerieecn misc~raceerized these discounes as

penalties. Id ae 21. The Commission explained that ~ehe

discounc reflects ehe facc thac the~e a~e different levels of

service chat W&::-rant diffe:'e~t pricing. Here, the ac:cess chat:

will be provided in offices that do noe convert to intraLATA

dialing parity as scheduled requires the dialing of access codes,

which is different from dialing a single digit.· Id. The June

5, 1995 Commission Order denied Ameritecn's motion for rehearing

and reconsideration of the March 10, 1995 Order. These ewo

Commission Orders are currently being a~~eale4 to ehe Michigan

Court of Appeals by GTE and Amerieech, Cocket numbers 18"02 and

le471B respeceively. Oral argumene was heard before c4e Court of

Appeals on Octooer 9, 1996.

7



On November 30, 1995, Gvve~or Jo~~. ~ngler signed 1995 PA

216, which amended the Michigan Telecommunica~ionsAct and

included section 312b, a new section c~nca~ing int=aLATA

dialing parity. Ameriteeh claims chat =~s statute caused the

Commission's February 2~, 1994, July 1:, :994, March 10, 1995,

and June 26, 1995 Orders to ~e superseded.

of sec~ion 312b s~ate:

The relevant par~s

484.2Jl2b. Providing ... in~:ra-!ATA t:oll dialing parity;
specific dates (ll ~cepc as oehe~ise provided in
subsec~ion (2) or (3l, a provider ef basic local exchange
service shall previde 1 + inera-~TA toll diali~g parity and
shall provi~e inter"~TA colI service to an equal percentage
of e~s~omers within the same service exchange on t~e

following dates:
(a) To lO~ of the custemers by January 1, 1996.
(b) To 20% of the customers by :~ruary 1, 1996.
~ To 30% of the custcmers bv March 1, 1996.
(d) To ~O% of the customers"by April 1, 1996.
(e) To 50% of the ~~stomers by ~AY 1, 1996.

(2) If the incer-LATA crohibitions are removed, the
commission shall immediately order :~e providers of basic
loeal exchance service to crovide : ~ intra-~TA toll
dialing pari~y. .

(3) Exce~t for subsection (1) (a), subseceion (1) dees net
a-pply to· the ex~ent that a provider is prohibieec! by law
from providing either 1 + intra-LATA :011 dialing parity
or inter·LATA toll services as provi~ed under subsection
(1) .

(4) Except as otherwise provided by this see::t:ion, ehis
sec~ion does noe alter or void any orders of ehe commission
regarding 1 + intra·LATA toll dialing parity issued on
or before June 1, 1995.

(5) The commission shall immediately take the necessary
actions to receive the federal waivers needed to implement
ehis section.

Before 5312 was passed, a proposed S~te bill contained. the

following language:

s



Until the i~cer-LATA crohi~icior.s are ~emoved for
providers of basic local exchange aervice, a provider of
basic local exc~anse 5~rvice is noe ~equired to ~rovide 1 +
in~=a LATA ~oll dialing parity. I: ~he inter-LATA
prchi~itions are removed, then a provicer of basic
local exchange service shall offer to oehe: providers 1 ~

intra-LATA coIl diali~g pari~y.

Th~s language was subse~en~ly wit~Crawn and §3120 was adopted

instead. 90th sides in their briefs before this Ccur~ and in

their briefs before the Commission prior to its June 26, 1996

Or~er introduced excensive legislative ~iseory in sup~o~ of

:~eir inte~recation of the pUr?0se and effect of t~e Michigan

Telecommunications Act.

On February 8. 1996, Congress passed the Federal

Teleco~icationsAct of 1996. Tbe Ace. quoted above dealt with

the issue of i~t=aLATA dialing parity. It is Ameritech's

contencion that because of §Jl2b of the Michigan

Telecommunications Ac~, Michigan does not fit into the seated

exception of the Federal Telecommunications Act.

On May 2, 1996 Mel and AT&T filed a joint motion to compel

Americech to comply wich the Commission'S prior orders which had

required intraLATA dialing paricy. Ameritech filed a response

brief on May 9, 1996, and oral argument was heard by the

Commission on May 23, 1996. On June 26, 1996, ehe Commission

issued an order granting the moeion eo compel.

The Order eXplain~d ehe positions of the pa~ies. 'MCI an4

AT&T claimed that ~he schedule'coneained in MT.A SJ12b was

intended as a prAse-in period for i~craLATA dialin~ parity ana

that the schedule did not refer to i~eraLATA'dialing~arity _feer
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May 1, 1996. They claimed tnac ehe Commission's previous orders

are fully effec~ive af~er May l, 1996. AT&T and MeI focused on

§312b (4) for the proposition ttat the MTA was not intended to

supersede the previous orders.

Ameritecn clai~ed that the schedule only required it to

provi~e intraLATA dialing parity for 10% of its customers until

it received inter~TA relief. Ameritech also claimed that

because S312b will be repealed i~ its entirety on July 1, 1997,

see M~ §4S4.2604, it makes lit~le sense to say that the

schedule was only intended to ext~nd to May 1, 1996.

The Commission found that S312b on its face is not clear

because it is sile~t as to i~traLATA dialing parity after May 1,

1996. The Cor. ssion stated t:'at based on the specific words of

the ac~, the Legislature did not c=eate linkage between ineraLATA

parity and interLATA relief. They poin~ec out that the statute

did not say that "intraLATA diali:J.g paricy doesn't have

to go fo:ward , except for the first te%1 percent, unless an;,

until the (federal] interLATA prohibition has been lifted.- June

26, 1996 Order at B. They also pointed out ~t -the phrase 'no

more than' could have been inserted before each of the numerical

percentages found in subsections (1) (a) through (1) (e) of Section

312b.~ Id. With respect CO the language of Sec~ion 604(2), the

Commission seated that ft[b]ecause the Commission has already

ruled that Ameritec!:l Michiga:l sbould implemene intraLATA dialing

paricy ... , the future repeal of Section 3121:) simply removes my
doubt chat 100\' ilDPlementacion is consistent With the'

lO



Legislacure's inte~t.·Id. at 9. The Commission agreed wich AT'T

and Mel's ince=?~etation that the statute only provided Americech

an oppor~~ity to ramp-up ics intraLATA dialing parity coverage.

They also agreed with AT&T an~ MeI's interpretation that §312b(4)

of the MTA cid not void the Commission's previous orders.

The Ccmmission found that t~e legislative history of §)12b

contradic:ed Ameritech's interpretation of che statute. The

Commission fo~sed on the withdrawn Senate Bill which would have

inextricably linked intraLATA parity with i~te=~TA relief. The

Commission also staced:

As originally written, Section 312b(4) retained
the ef:ec:iveness of all Commission orde=s regarding
dialing ~arity issued before June 30, 1995.
F.owever, :hat date was ~~ conflict with the June 1, 1995
cut-off being considered by Conqress in legislation chat.
eventually became the Telecommunications Act of 1996. This
created the possibility ehat the Commission's orders
concerninq dialing pari~ might not be considered
'qrandfathered' and that Michigan, like a majority of che
staces, would be precluded for up co three years from
requiri~g Americech Michigan eo implement dialing pariey
unless ~he company firs~ received authority co provide
interLATA toll service.

To avoid that result, the language of Section 312b(4)
was amended by ~eplacing 'June 30, 1995' with 'June 1,
1995.' In making that change, the Legislature ensured (1)
that the removal of interLATA prohibitioDS would not become
a condition precedent to requiring Am.rit.ch Michigan to
provide ineraLATA dialing parity, and (2) that prior
Commission orders requiring the comprehensive implementation
of diaJ.ing parity would not be overtu::ecl by the new federal
law.

rd. at 12-lJ.

The Commission concluded ·thac" -Ameritech Michigan'S

interpretaeion of Section 312b should be rejected.and ehe

construction proposed ~y Mel and AT.T ... should be acklpted
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